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T
HE PREVAILING orthodoxy is
that foreign policy under Jacob
Zuma has lost its moorings. The
Economist argues that South

Africa’s contemporary foreign policy has
no coherence, is caught between the con-
tradictory values of national sovereignty
and human rights, and has resulted in “a
mishmash of unpredictable responses to
apparently similar situations in different
countries”.

The magazine is not alone in this view
and the Department of International Rela-
tions and Co-operation has done itself no
favours by failing to communicate the gov-
ernment’s position on foreign policy issues
effectively. But there is a danger of confus-
ing incoherence with disagreement.

There are, of course, differences in the
ways in which the Mbeki and Zuma admin-
istrations have managed international
engagements, but these are not of a sub-
stantive or strategic nature.

Two significant differences are however
evident. The first is at the level of practice,
where the department has been given a
freer hand to lead on foreign policy. Under
Thabo Mbeki, foreign policy initiatives
were often driven from the Presidency,
while Zuma is happy to let his foreign min-
ister, Maite Nkoana-Mashabane, lead on
day-to-day matters, and becomes engaged
only when circumstances dictate a need for
direct involvement from the head of state. 

The second difference is perhaps more
significant. The human rights community
consistently criticised the Mbeki adminis-
tration’s willingness to trade human rights
off against broader strategic goals in the
foreign policy arena. The Zuma adminis-
tration has tried to address this issue
while remaining consistent with Mbeki’s
broad strategic perspective.

Thus, soon after Zuma’s ascension to
the Presidency, his deputy minister of for-
eign affairs called in the Burmese ambas-
sador to oppose the continued house arrest
of the country’s most famous and popular
opposition leader, Aung San Suu Kyi.

But South Africa’s desire to address the
human rights issue while remaining com-
mitted to broader strategic perspectives
was severely challenged by the case of
Libya. The crisis in Libya was initiated by
the Gaddafi regime’s response to the Arab
Spring protests that took place in Libya in
early 2011. The conflict soon turned into a
civil war, which the Gaddafi regime ruth-
lessly tried to crush.

When Muammar Gaddafi’s forces
approached Benghazi, the prospect of a
massacre became real.

In this context, the UN Security Coun-
cil adopted Resolution 1973, which autho-
rised all necessary means to protect civil-
ians, imposed a no-fly zone over Libyan air
space, and mandated efforts to find a polit-
ical solution to the armed conflict. South

Africa (unlike its allies Brazil, China, India
and Russia, which abstained from the vote)
supported the resolution on the grounds
that it was designed to save civilian lives.

In the weeks that followed, Nato mem-
bers, and in particular Britain and France,
supported by the US, changed the agenda
from one of protecting civilians to seeking
regime change. Arming the rebels, espe-
cially with support from neighbouring
Qatar, and destroying the Gaddafi forces
with the use of aerial bombing, Nato paved
the way for the rebels to overthrow the
regime and ultimately kill the dictator.

South Africa and the AU protested,
claiming that this was a deliberate abuse of
Resolution 1973. Under the auspices of the
AU, South Africa had made several
attempts to broker a political solution in
Libya, all of which failed, because of a lack
of support from the Nato countries, and
the amateurish way these initiatives were
carried out (including failing to engage
with the rebel forces).

In the end, the Libyan insurrection was
interpreted as a significant victory for
Nato and as a complete failure for both the
AU and South Africa.

Two responses to South Africa’s foreign
engagements emerged after this. The first
perceives South Africa’s engagements as
incoherent. The second represents a
retreat into an oppositional stance and a

defence of sovereignty. Both responses
must be challenged, and the question
asked: is South Africa’s seemingly incon-
sistent response – in the Libyan case, first
supporting Resolution 1973, and then
protesting against it – as incoherent as its
critics make out?

The challenge presented to the interna-
tional community by the crisis in Libya
was how to avoid repeating mistakes made
in relation to the 1994 Rwandan genocide,
and the 2003 invasion of Iraq. Rwanda rep-
resents the failure of the international
community to intervene decisively when
political authorities begin the systematic
murder of their own citizens.

Iraq represents the political adventur-
ism of Western powers being given the lee-
way to initiate regime change in countries
that they unilaterally deem to be destabil-
ising or dangerous. The dilemma that
Libya (and Iraq) posed for the world was
how to manage the tension between the
responsibility to protect citizens and to
respect the sovereignty of a nation.

Even more importantly, the Libyan case
raised the challenge of how to ensure that
powerful nations do not opportunistically
exploit a domestic crisis to effect regime
change for their own economic or geopolit-
ical interests. In this context, South
Africa’s vote for Resolution 1973 was per-
fectly legitimate and responsible.

Those who criticise it forget that
Gaddafi’s forces were on the verge of enter-
ing Benghazi, and that the world antici-
pated the massacre of rebel forces, as well
as innocent men, women and children.

The only alternative offered by critics of
the resolution was a political solution. But
negotiated settlements occur when there is
a military stalemate, not when military
forces are dominant. Those who criticised
Resolution 1973 at this point were willing
to trade the principle of “the responsibil-
ity to protect” for its alternative, “respect
for sovereignty”. In essence, they were will-
ing to see another Rwanda.

But preventing a repeat of Rwanda
should not make one complacent about
invasions such as that in Iraq. Allowing
powerful countries to retract the principle
of sovereignty sets a dangerous precedent.
It not only compromises the independence
of developing countries, it also allows the
international order to continue to be
organised solely in the interests of the
powerful. The global human-rights com-
munity needs to be particularly aware of
and sensitive to this, lest it becomes an
unwitting accomplice to the machinations
of the world’s most powerful nations. 

Moreover, democrats should rarely, if
ever, condone the imposition of democracy
through military means. Autocrats – and
Gaddafi was one – must as far as possible

be removed through democratic means
and by their own people.

The implementation of Resolution 1973
allowed for this possibility. The imposition
of the no-fly zone created, at least tem-
porarily, a military stalemate. This would
have been the ideal time for a political
intervention. South Africa was correct to
criticise the attempt by Nato countries to
move beyond the mandate of Resolution
1973, and attempt a political intervention
in Libya through the AU.

But it blundered in terms of timing, and
Zuma relied on charm in trying to con-
vince Gaddafi to step down, rather than
brokering a transition on the basis of the
leverage he had – the ability to get the
Western powers to back off. South Africa’s
intervention in Libya was, therefore, not as
incoherent as it may have seemed.

Indeed, conceptualising the no-fly zone
and political intervention as two phases in
a single strategic intervention represented
an innovative approach at the time. 

Unfortunately, South Africa’s imple-
mentation of its strategy left much to be
desired. Two obvious mistakes were made.
First, South Africa should formally have
gone into the military coalition, preferably
with its Brics and IBSA partners.

At the appropriate time, South Africa
and its allies should have called for a halt
to the military operations, and initiated a

political engagement. It would have been
much more difficult for Western powers to
proceed with regime change if a critical
mass within its coalition, including many
from the developing world, had called a
halt. All three Western governments were
susceptible to domestic public opinion and
we could have used this to keep the inter-
vention to agreed parameters.

This raises the second criticism: South
Africa’s inability to coherently sell its
strategy. Its public communication in this
regard was dismal. South Africa’s interna-
tional relations department has acknowl-
edged its limitations in this regard, yet it
repeatedly appoints people who seem
unable to enhance its communication
capabilities. So in the case of Libya, there
was little public understanding of what the
political solution proposed by the AU and
South Africa entailed.

It is vital for the South African govern-
ment and the human rights community to
recognise the importance of three princi-
ples: respect for sovereignty; the responsi-
bility to protect citizens; and the need for
systemic reform within the world’s multi-
lateral organisations.

Adam Habib is vice-chancellor and principal of
the University of the Witwatersrand. This is an

excerpt from his new book, South Africa’s
Suspended Revolution

T
HE COURT has ruled that the State
is not obliged to provide funding for
legal counsel in the Marikana com-

mission of inquiry. The spokesman of the
commission said the withdrawal of coun-
sel would not affect the proceedings. In the
case of the arms deal, the spokesman also
said the withdrawal of the lawyers of for-
mer president Thabo Mbeki and others
would not affect the inquiry.

Academic commentators said failure of
the State to provide funding would defeat
the ends of justice. They said the provision
of funds would level the playing field. I am
not sure if these commentators had stud-
ied Section 84 (11 of the constitution, the
Commissions Act No 8 of 1947 and the
proclamation that established the
Marikana commission.

The commentators and the lawyers
appearing for the miners seem to be unable
to distinguish between a court of law and
a commission. They seek to reduce the
commission to a court of law which applies
an adversarial rather than an inquisitorial
procedure. The constitution empowers the
president to appoint a commission of
inquiry, not establish a special court, tribu-
nal or forum.

A commission appointed in terms of
Act No 8 can investigate matters of public
concern. It is given the powers of a provin-
cial division of the Supreme Court – it can
summon witnesses for an oath or affirma-
tion to be administered to them, to exam-
ine them or ask them to produce books,
documents and objects.

For these purposes, the commission
uses impartial evidence leaders.

In terms of the act, the president may
make regulations with reference to such
commission concerning additional
powers, providing for the manner of hold-
ing or the procedure to be followed at the
investigation or for the preservation of
secrecy. The act prohibits any action which
may prejudice, influence or anticipate the
findings of the commission.

The question that arises is whether
those who say failure to provide funding
for legal representation makes the playing
field uneven and claim that justice will not
be done are influencing public opinion
against the findings of the commission or
anticipating public response.

In my humble view, the constitution,
the Commissions Act and the proclama-
tion have not created a special court of law,
but a commission of inquiry to investigate
matters of public, national and interna-
tional concern arising out of the tragedy
that took place at Marikana.

The commission was empowered to
inquire into, make findings, report on and
make recommendations concerning cer-
tain matters taking into consideration the
constitution and other relevant legisla-
tion, policies and guidelines.

The use of the term “inquire into”
makes the distinction between the commis-
sion and the court of law abundantly clear.

The constitution, the Commissions Act
and the proclamation do not envisage legal
representation because the people appear-
ing before the commission are witnesses
not accused persons. If such witnesses
require legal representation, it is a matter
between them and their lawyers. On the
other hand, the actions of the police
require compliance with the law.

Besides, the SAPS must show that if the
precise facts and circumstances gave rise
to the use of all and any force, this was rea-
sonable and justifiable in the particular
circumstances. Much more is required
from police witnesses than other wit-
nesses. We would, therefore, understand if
the SAPS used its internal legal capacity
for support. Besides, the police would have
acted in the course of their duties.

The demand for funding by legal coun-
sel does not seem to have a basis in law and
fact. I think, therefore, that legal experts
should stop casting aspersions on the work
of the commission or influencing public
opinion or anticipating its findings.

The commissioner, unlike a judge, does
not rely on legal counsel; he has to hear
both sides, inquire into the matters raised
and make his determination without fear
or favour.

There is no reason to doubt that the
commission will consider all the evidence

presented and use it to make its findings.
The provision of legal aid to accused

persons is made to level the playing field
between the State and the accused. In such
cases, the State provides witness fees like
it does in the case of a court case. Such wit-
ness are entitled to fees, not legal represen-
tation, because this issue does not arise.

In my view, a distinction has to be
drawn between witnesses in the commis-
sion of inquiry and the criminal cases
flowing from the tragedy.

The applicants in the present case are
witnesses not accused persons. Section 34
of the constitution does not apply. The
State’s obligation is limited to paying evi-
dence leaders and witness fees. The non-
provision of legal fees to the witnesses
does not prejudice the witnesses nor defeat
the ends of justice. Section 38 of the consti-
tution too, does not come in to play.

Legal counsel for the witnesses has
hardly relied on the constitutional provi-
sion empowering the president to establish
commissions, the Commissions Act of 1947
and proclamation that established the com-
mission. Legal counsel has gone out of the
way to drag other constitutional provi-
sions, which do not apply, into the matter.

The approach taken by legal counsel
and some academics in this matter
wrongly raises the issue of “fairness” and
“justice” to influence public opinion and
anticipate the finding of the commission
by suggesting the work will be a farce. This
borders on contempt of the commission.

Mathole Motshekga is the chairman of the Kara
Heritage Institute

KYLA HERRMANNSEN

T
HERE are no courts in crime-rid-
den Orange Farm. This emerged
at a community event facilitated

by the Wits Justice Project at St Charles
Lwanga Catholic Church. The need for a
seat of justice in the sprawling settle-
ment of RDP houses and shacks has
now become urgent. 

Access to justice in Orange Farm,
just 45km from the Joburg CBD, is one of
the serious difficulties faced by this
impoverished community. Rising crime
rates and xenophobic riots are among
the other challenges.

Now Legal Aid has agreed to visit the
area once a month to provide free legal
advice, which is enshrined in the
constitution, to those in need. Its Justice
Centre executive, Thami Manaba,
describes the lack of a court as an
“injustice”.

The closest court is in Vereeniging,
about 40km away. Community paralegal
Bricks Mokolo says this makes it diffi-
cult for the people of Orange Farm to
access justice, as many of them live
below the minimum wage or are unem-
ployed. Transport costs to Vereeniging
are a major problem. 

The National Prosecuting Author-
ity’s Lilian Njoko-Moreki says that, ide-
ally, there should be a court in Orange

Farm, emphasising that “for a fair trial,
you must attend your trial”. 

She suggests community members
who cannot afford to travel should ask
the police for help in transporting them
to court. 

Mokolo, who funds his paralegal
work through collecting recycling mate-
rials, says: “Orange Farm is in Gauteng,
but it’s like the Transkei. It’s rural.”

Speaking at the community event at
St Charles, which was chaired by Jacob
Sebidi, a member of the Southern
African Catholic Bishops’ Conference,
Mokolo’s calls for a court were met with
thunderous applause.

The panel at the event included Legal
Aid candidate attorney Lehlohonolo
Mashifane, pro-bono attorney Osmond
Mngomezulu and Thandi Maduna, a
producer for the local radio station,
Thetha FM.

“There are people who aren’t even
aware there are free lawyers,” says
Mokolo. 

Following the discussion, commu-
nity members received free legal advice
under a tree in the church’s dusty court-
yard. 

“If they can’t come to you, you have
to go to them,” says Legal Aid’s Manaba.

Kyla Herrmannsen works for the Wits Justice
Project

Strategic, but still lacking

Justice under a tree 
in Orange Farm

South Africa’s stance
on the Libyan crisis

wasn’t well
communicated,

writes Adam Habib
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