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Honourable Minster, Mr Ndebele 

National Commission Mr Moyane 

Chairman of the National Council of Correctional Services, Judge Desai 

Distinguished guests, ladies and gentlemen 

 

Allow me to first express my gratitude for being invited to speak on this distinguished panel and to 

thank the Honourable Minister for convening such an important event. Such gatherings are crucial in 

finding implementable, sustainable solutions to the challenges we face in South Africa. 

 

1. Introduction 

 

My presentation today is on alternatives to remand detention. I will give a brief background on 

remand detention and why it is problematic when overused, and then look at alternatives to 

detaining someone who has yet to be found guilty. 

 

2. The Criminal Justice Continuum 

It is important to assess the criminal justice system as a continuum. Where a bottleneck occurs in 

processing crime scene evidence, for instance, it is likely to cause a resulting backlog at the courts, 

with the case being postponed and the accused repeatedly remanded, in facilities that are 

overcrowded and difficult to manage.   

As a symbol of the failures of the criminal justice system, none is more fitting that the overuse of 

remand detention and the thousands of people who are deprived of their liberty despite being 

presumed innocent. This is why the Wits Justice Project has chosen to focus – using its four axes of 

journalism, law, education and advocacy – on the plight of those in remand detention. 

Why should we be worried about remand detention? Allow me to give a brief background to try and 

persuade you that its overuse is, indeed, a very worrisome practice. 
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3. Remand Detention  

Remand detainees are defined as people who have been arrested and charged, but whose trials 

have not been completed. They have not yet been found guilty, and are presumed innocent under 

the South African Constitution. 

Under international law, people awaiting trial may only be detained pending the finalisation of their 

trial if they do not qualify for bail. There must be a real risk of the person absconding or posing a 

danger to the community, or interfering with the course of justice.  Furthermore, excessive and 

arbitrary use of remand detention undermines the presumption of innocence: one of the 

cornerstones of a rights-based system.  

The 2011/2012 Annual Report of the Department of Correctional Servicesi, gives the following 

statistics: 

 158 790 inmates in South African prisons 

 Of these, 46 062 were remand detainees. That’s 29% of all detainees are in remand and 

have yet to be found guilty. 

 

The historical data is also instructive. In 1995, there were only 23,783 remand detainees in South 

Africa. By 2000, the number had risen to 57,811ii. A steady improvement in the situation since then 

has seen the number stabilise at around 46,000 for the last five yearsiii. Nonetheless, we must look 

to lower this figure even further, because of the effect such detention has on those incarcerated 

despite being presumed innocent. 

 

4. Effects of Remand 

What are these effects? I’d like you to imagine that you are accused of a crime. You are arrested, 

pleading your innocence all the while, but you are charged. You are granted bail, but you cannot 

afford it. You are held in remand until your case can be heard, or until your bail amount can be 

reviewed. In the meanwhile, you are held in a facility which is over-crowded and which houses 

habitual criminals with first time offenders. Even if you are there for only a short time, you are still 

exposed to  

 Institutional violence – both inmate on inmate and warder on inmate violence.  

 The spread of communicable diseases, like HIV and TB. For instance, a recent studyiv in 

Pollsmoor Prison showed that there is a 90% risk of TB transmission per year. We cannot 

hope to control the spread of TB in South Africa without controlling it in our prisons. The 

same study showed that just by implementing the current national recommendation on cell 

occupancy, the transmission rate could be cut by 30%. 

 You face social stigma, because you have been incarcerated – innocent or not. 

 You could lose your job and have less of a chance of ever getting another one 

 You could lose the support of your family  

 Or your family could lose their only breadwinner – and possibly their home. 

 Studiesv show that those in remand are more prone to committing suicide than convicted 

inmates, due to “confinement shock” a sense of hopelessness and because of the violence 

and rape they are exposed to. 
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So, even if you are tried and found to be innocent, the effects of having been in remand have 

already changed you and your family. You may not be able to cope with the psychological 

consequences. You may not be able to get a job, and you could resort – ironically – to crime.  

The community is also affected by having to cope with the physical and mental health impacts of 

receiving detainees back who now have communicable diseases and who have been traumatised 

and de-socialised. Prison walls are porous and what happens there seeps through and affects the 

outside community.  

 

5. Effects of Being in Remand for too long and with too many other people 

I would like to tell you about Victor, a 37-year-old man who worked as a cashier at Montecasino in 

Fourways when in 2005 six men staged an armed robbery. They stole R3.6-million that was stored 

away in vaults. Victor knew where the money was kept and he provided the robbers with this 

information. Victor was arrested alongside the other accused and that’s how he ended up in 

Johannesburg’s Medium A prison, commonly known by the name of another casino, Sun City, and 

one of the most overcrowded remand detention centers in South Africa. In fact 202% overcrowded. 

That’s 81 men in a space designed to provide absolutely minimal space for 40 men. 

Victor has been detained in remand for nearly six years. The trial against him and six co-accused is 

marred by extensive delays because of absent judges, prosecutors and co-accused who don’t come 

to trial. Victor slept on the floor of an overcrowded communal cell during the first year of his 

detention, later he was promoted to a bed, which he shared with two other men. The only toilet in 

the cell was used by 65 men.  

Two years ago, Victor’s wife divorced him, after meeting another man in his absence. He has a son 

who was 10 when he was arrested and whom he has hardly seen since. When family and friends do 

visit, they cannot hug or touch, as remand detainees are classified as ‘non-contact’ inmates and are 

separated from their visitors by a glass partition and usually faulty speaker phones. This means that 

communication is restricted to joining other families shouting through the glass in a bid to be heard.  

Meanwhile, there is little progress in the trial. Victor tells us he focuses on the future to stop him 

from going crazy. Remand inmates, however, are not offered any books or courses for them to 

prepare for that future - those are privileges only for the guilty and not for those still presumed 

innocent. 

6. Unreasonable Delays 

One of the major factors contributing to the high number of remand detainees is the unreasonable 

delays in bringing trials to a conclusion. The Wits Justice Project has written a series of articles 

highlighting the various ways in which such delays occur, including arbitrary arrests by the police, 

unreliable chains of evidence, missing files, dockets and transcripts, over-stretched court resources, 

and unnecessary postponements and adjournments. 

A good example of this is the case of Mthuli Dube and Jabulani Radebe, who are first time offenders 

that have been in remand detention since 2007, standing trial for robbery. For the past year and a 

half their trial has been at a virtual stand-still due to the fact that the magistrate that heard their 

case retired in the middle of their proceedings. The regional court president overseeing their case 
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refuses to take responsibility, and Dube and Radebe have been sent from pillar to post while they 

wait for their case to resume. 

Another case that the Wits Justice Project has been following is that of 11 co-accused. In October 

2007, ten men and one woman were arrested, charged and imprisoned for the murder and armed 

robbery of the owner of a brick company in Krugersdorp. Since then, their case has been postponed 

nearly 50 times in 166 court sessions. Given this torpid pace, the trial will probably drag on for many 

months, or years, more.  

The causes of the court delays are manifold. It took months to find a judge to preside over the case. 

When one was finally appointed, the presiding judge was absent for months, because he was 

allocated to a civil case twice.  

In addition to these months where nothing happened, there have been about 50 ad hoc 

postponements: The lawyers were ill, had vehicle problems, or they simply didn’t show up. The 

prosecutor also caused postponements, once claiming she “had a headache”.  

Witnesses, stenographers, assessors and interpreters didn’t turn up or couldn’t be located. Then the 

case couldn’t proceed because the court was without running water for three consecutive days.  

When it was announced that the court building was going to be renovated, the judge drew the line. 

This would lead to unacceptable further delays, he said, adding: “Justice delayed is justice denied.” 

It is clear that in order to improve the situation of remand detainees in South Africa, we need to 

have a holistic approach and work with all the key stakeholders along the criminal justice continuum 

– the police, the judiciary and correctional services – as well as other key departments such as Home 

Affairs and Social Development. It is only in working together, and through replacing the silo walls 

that separate us, that we can have long-lasting effects on the system. 

 

7. Managing Remand Detention 

The draft White Paper on Remand Detention Management, which we will be discussing in detail 

tomorrow, outlines the principles which should drive the practice of remand detention. Some of 

these important principles bear repeating here, as they set the tone and priorities going forward: 

1. Remand detention should never be used to penalise or punish any person or as a 

punitive centre. The only reason for their detention is to ensure due process in the court 

of law where they are to be tried. The detention of persons awaiting trial is neither for 

punishment nor correction. 

2. While the right to movement is curtailed by the warrant that empowers their detention, 

continuity of their basic human rights is obligatory. The only basis on which rights of 

awaiting trial detainees can be curtailed is a threat to society; and/or the likelihood of 

escape that the legal process has identified. 

3. Remand Detainees should be separated from sentenced inmates;  

4. While the Constitution stipulates that periods of awaiting trial detention should be as 

short as possible, in practice many are incarcerated for extended periods of time, and 
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involvement in productive activity that promotes recreation and human development is 

a crucial service that Government must provide. 

5. Remand detention should be managed in accordance with the highest possible ethical 

and professional standards. 

 

8. Global Comparisons 

Remand detention is not a uniquely South African problem. On any particular day, about three 

million people are held in pretrial detention around the world, and on average, 10 million are 

admitted into remand in the course of a year. The region with the highest proportion of pretrial 

detainees is Asia (47.8%), followed by Africa (35.2%). Europe had the lowest portion, with 20.5%.  

South Africa’s remand statistics keep company with Cote D’Ivoire (28.5%), Rwanda (26.9%), and Iran 

(25.7%) - and our awaiting trial detention facilities are more over-crowded than Ethiopia (14%), 

Algeria (12.4%), Sudan (12.1%), Egypt (9.9%) and Myanmar (10.8%)vi.  

Given the scale of the problem a global campaign is gaining ground, calling for long-term policy and 

funding commitments, and a global coalition for reform and search for alternatives. 

 

9. Remand Alternatives 

So, what are some of the steps we can take to both reduce the number of people in remand, and to 

reduce the time a trial takes? Just as it is instructive to analyse the global extent of the problem, so it 

is extremely useful to survey the measures put into place around the world – and especially in Africa 

– to combat the problem.  

I’d like to make some general comments and suggestions, and then to focus on three specific 

recommendations. 

First, let’s look at police services. We should move away from having performance indicators for 

police that include the number of arrests made and not the number of successful cases which go to 

trial. Although number of arrests is just one of a range of performance indicators used by SAPS, it is 

one which appears to be the indicator most police rate themselves on. 

Arbitrary arrests, where people are arrested while the police are still finalising their investigation, 

must be reduced. When the police do make an arrest, they must have enough evidence to present at 

the first hearing. This will reduce the number of appearances and help to set earlier trial dates.  

Our police men and women must receive better training. You have to be able to understand the law 

if you are to enforce it. And we need to empower the police to be able to issue formal cautions for 

petty offences, instead of arresting people who have infringed civic by-laws – by drinking in public, 

for instance. 

We have physically over-stretched courts: there is a lack of working equipment, of court rooms and 

often even electricity and water supplies are erratic. All these result in delays in the finalising of 

trials, with cases being remanded 10, 20, 50 times. And each delay can be for months at a time.  
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There should be a cross-cutting, inter-departmental digital system – accessible and used by the 

SAPS, Home Affairs, the judiciary and courts and by those in correctional services. The WJP often 

gets asked to help inmates access their dockets, transcripts and records, which have been lost by the 

authorities. The State has a responsibility to ensure the protection of such data, and to provide 

everyone with free access to such records. This is especially important for those who want to appeal 

their sentence, but cannot because the records of the original trial are missing. For instance, a case 

the Wits Justice Project is currently dealing with has seen a request for trial transcripts take 8 ½ 

years to be complied with. That is an unjust amount of time to have to wait to be able to appeal. 

There are three specific interventions that I would like to focus on now. They are improving the 

application of bail, the use of non-custodial measures and the development of a cohort of 

community paralegals. 

 

9.2  Bail 

The Constitution provides that everyone who is arrested for allegedly committing an offence has the 

right to be released from detention if the interests of justice permit, subject to reasonable 

conditions. The law provides for a two-stage bail enquiry: the first is, do you qualify for bail? This 

looks at if you are a flight risk, if you are a danger to society and if you are likely to interfere with the 

investigation of your alleged crime. If the answer to all these questions is no, then bail must be 

given. This obviously excludes violent crimes which have separate bail requirements. The second 

stage of the bail enquiry is called “the affordability enquiry”, where the judge or magistrate must 

consider the amount of bail you can reasonably afford.  

However, despite these provisions, the poor and the indigent are less likely to be able to access bail 

as they do not have the means to pay even small amounts. This could be due to judicial officers not 

applying the two-stage enquiry properly, perhaps due to the pressure to appear “tough on crime”. 

There is often a misunderstanding by the public of the purpose of bail. If you have been accused of a 

crime and are seen out and about, communities believe that you have “gotten away with it”. 

Bail is an excellent diagnostic tool for assessing the health of the criminal justice system. Bail laws, 

when correctly applied, should result in those who pose a risk to society and are at risk of 

absconding from their trials being detained – and those who do not fit that description are released. 

This results in equilibrium between imposing on constitutional rights to liberty, and protecting 

society from potential crime and violence. Bail is thus inextricably linked to remand detention, which 

is why the Wits Justice Project’s Robyn Leslie recently published a research study on the application 

of bail in Gauteng’s courts. 

An imbalance in a bail regime can result in many people being incorrectly detained, leading to over-

crowding in correctional facilities and remand detention facilities – and those who should be under 

correctional supervision, potentially incorrectly released. This can lead to spiralling socio-political 

problems for the criminal justice sector, as well as a loss of credibility in the system. 

The findings of Leslie’s research examined both the practical application of bail, as well as other 

systemic challenges facing court stakeholders that could influence the bail regime. The findings also 

highlighted how issues apparently unrelated to the administration of bail profoundly affect an 
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accused’s chance of being granted or denied liberty – with knock-on effects on over-crowding figures 

in remand detention. 

Some of the key challenges I would like to bring to your attention, include: 

 

9.2.1 Making Bail Financially Appropriate:  

As mentioned earlier, the second stage of the bail enquiry is about the affordability of bail. If 

the accused is unable to pay, the law dictates that judicial officers must consider non-

financial bail options or consider setting bail at a price that is appropriate to the 

circumstances of the accused.  

 

Financial bail conditions discriminate against the poor in many ways: without funds to access 

a private lawyer, it is very likely that poor people will be relying on state-sponsored legal 

assistance, which may not be available before the case goes to court – thus effectively 

denying the possibility of applying for bail before the court hearing 

 

Despite this, many judicial officers have expressed a real problem with applying the two-

stage affordability enquiry or granting non-financial bail conditions. Absconding from a trial 

– the main purpose of arrest being to ensure you stand trial – was deemed the biggest 

reason for not applying non-financial bail conditions, or for reducing bail amounts.  

 

There are socio-economic factors which must be taken into account. The research pointed 

out that some judicial officers come under huge pressure to appear tough on crime. This is 

especially so as South Africa saw fit to legislate on conservative bail laws for serious crimes, 

as well as introduce a minimum sentencing regime, in an attempt to provide a sense of 

security to the public.  

 

9.2.2 Proof of address and identity verification 

When discussing the right to bail, it is important to understand that the court must have 

adequate information before it is to consider a bail decision. It is crucial, when weighing up 

the interests of justice against individual freedom, that judicial officers have adequate 

information at their disposal. Information such as the address of the accused, any past 

convictions and any other charges is important when building a picture of how the accused 

might behave if released on bail.  

 

However, finding and producing this information in court is frequently a monumental task 

that requires the co-ordination of information from a range of government departments. If 

the court does not have adequate information to make a bail decision, the case is postponed 

until such information is available.  

 

Obtaining records from a range of government departments, including SAPS and 

Department of Home Affairs, becomes cumbersome as there is no integrated departmental 

network that allows this information to be obtained from a single central source.  
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The Criminal Procedure Act allows postponements for a maximum of seven days at a time. 

While the court postpones a bail decision awaiting further information, the accused is 

remanded into custody until such time as their documentation can be produced and 

verified. 

 

The CPA gives judicial officers a variety of alternatives, if cases are being repeatedly 

postponed. These include striking a case off the roll and asking the investigating officer to 

rather sort the investigation out and re-arrest, as opposed to keeping the accused in 

custody.  

 

Acknowledging that ID and address verification can result in multiple remands means that 

developing a system whereby ID and address verification can be streamlined via the 

Department of Home Affairs and other government agencies that keep address and ID 

records - including the Department of Social Welfare – should be a priority. 

 

9.2.3 Pre-trial Services 

A possible solution to the problems in the application of bail is the provision of pretrial 

services. Such services help judicial officers make correct and fair decisions when deciding 

whether to grant bail or not, by providing verified information about the defendant. 

 

In 1997, a two-year pilot projectvii was begun to provide pretrial services to three courts, 

namely Mitchell’s Plain, Durban and Johannesburg courts. 

 

The process was to capture information about the accused – including digital photographs 

and fingerprints, criminal records, proof of address and employment status – in order to 

build up a risk profile for that individual. The information would have to be verified by cross-

checking with other government departments and agencies as well as with employers, 

members of the community, family members etc.  

 

This data and information would then be used to assess the flight risk of the accused, as well 

as the propensity to be a danger to society. This report would then be presented to the 

court at the first hearing of the accused, so that the judicial officer would be able to make a 

rational, fair and consistent decision on bail and its conditions. 

 

In 1999 an evaluation was carried out on all three of these pilot sites. Although there were 

some mixed successes in the Durban and Johannesburg courts, the Mitchell’s Plain site 

showed some very encouraging results. These included:  

• a reduction in the median bail amount set,  

• a decrease in the number of remand detainees who had been given bail but had 

not been able to pay it,  

• a decrease in the use of financial bail 

• an increase in the number of people release on warning – without any 

conditions other than to appear on their specified court date 

• a dramatic decrease – 50% - of the number of remand detainees originating 

from Mitchell’s Plain court. 
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This success was duplicated in the Port Elizabeth Court Centre. A reviewviii in 2001 showed 

that the use of pretrial services had reduced the time taken to prepare a docket for trial and 

improved its quality – increasing the number of convictions - and that it facilitated bail 

applications and reduced the number of remand detainees. 

 

At the end of the pilot-phase of this programme, the Department of Justice undertook to 

continue with the project and to roll it out to other courts and centres. Unfortunately, this 

did not happen.  

 

Whatever the shortcomings of the original project may have been and whatever the 

circumstances that stopped it from being replicated, it does need to be taken off the shelf 

and reviewed. An analysis should be undertaken to determine what needs to change in 

order to make it more effective, so that pretrial services can be offered to other courts and 

to become one of the tools we use to tackle the number of people in remand. 

 

9.3  Non-custodial measures 

South Africa already looks to use non-custodial measures to divert people out of detention 

facilities. The work done, for instance, by those dealing in restorative justice, is an important 

example.  

 

There are also a series of global best practice modelsix around the use of non-custodial 

measures. These include: 

 

9.3.1 Community custody and guarantees:  

Here, magistrates invite community leaders to address the court on the issue of bail: 

whether or not the community would be willing to have the accused back on provisional 

release.  

 

This serves several purposes: it provides the magistrate with an informed view as to the 

character of the accused, the seriousness with which the offence is considered by the 

community, and the likely threat of harm to the accused. It also serves to inform the 

community about the purpose of bail and it publicises the return date to the community so 

that they can ensure the accused returns to the court on the day of trial. 

 

9.3.2 Electronic Tagging 

An innovative electronic monitoring project was launched by the Department of Correctional 

Services at the beginning of March this year. It involves 150 parolees and aims to tackle 

chronic overcrowding of sentenced inmates.  

 

I would like to argue that the use of electronic tagging could be considered for certain 

categories of remand detainees. There are issues around the use of such devices on people 

who are presumed innocent, but it does bear further investigation and analysis. It might be a 

preferable alternative to remand detention. 

 

9.3.3 Community mediation and resolution:  
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This aims to help reduce the number of cases finding their way into the formal criminal 

justice system and resulting in imprisonment. An example of this is in Bangladesh, which is 

styled on traditional “shalish’ courts, but with significant differences. The process is highly 

participatory, women are preferred as mediators and the maximum participation of the 

community vests ownership of the process and helps improve compliance.  

 

Its successes rest on the fact that these courts are held within the community – community 

members do not have to find the money or the means to get to a conventional court, and 

since participants belong to the same community, there is a lesser likelihood of lying or using 

false witnesses.  

 

 

9.4  Community Paralegals 

The third intervention I would like to propose is the introduction of a cohort of community 

paralegals. 

Just as first aid can save a life in the absence of non-medical personnel, so a person with basic 

training in the fundamentals of the laws can help those having to understand the complexities of the 

criminal justice system.   

Paralegals can provide legal assistance for people in police custody, during police interviews, and 

before they are taken to court and asked to plea. 

Paralegals can assist the accused and their families with bail and appeal processes, can help trace 

parents of juveniles (to assist in diverting them out of the system), provide translation where needed 

and legal information and training in courts, prisons and to communities. 

The use of community paralegals has long been advocated by the global community. The African 

Commission on Human and Peoples’ Rights, in 2002, urged African governments to make “greater 

use of paralegals in the criminal process to provide legal literacy, assistance and advice at a first aid 

level” x.   

A 2010 World Bank reportxi highlighted the use of paralegals in Africa as a way to improve access to 

justice for its citizens. The report says, and I quote, that:  

paralegal services should be viewed as especially necessary in sub-Saharan Africa because of 

the poor extent of access to justice available to most Africans. In systems suffering from high 

prisoner remand populations and extensive court delays, there can be little or no case for 

bolstering the private legal profession or even the government public defender offices while 

the more urgent need for paralegal services is neglected. Paralegals should be viewed as a 

priority in building credible systems of justice in Africa. 

There have been some impressive successes in the community paralegal programmes from other 

African countries.  

In Sierra Leone, the Timap for Justicexii initiative deploys community-based paralegals to provide 

frontline legal assistance. They have had a series of excellent successes. For instance, in one project 

six paralegals were supervised by one lawyer and covered police stations and courts in three 
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districts. In just the first four months of the pilot, they were able to secure the release of 745 

detainees. 

A project in Rwandaxiii saw 10 paralegals working in five prisons and able to provide awareness 

raising and rights education for 3,000 inmates in just one year, as well as help with the release of 

almost 900 people from remand detention.  

Malawi, however, has the most impressive track-record in this regard. The Paralegal Advisory Service 

(PAS)xiv was initiated in Malawi in 2000, at a time when the country only had 300 lawyers to serve a 

population of 13 million people.  

To address these problems, PAS started its focus on training paralegals and ensuring the 

establishment of a permanent paralegal presence in Malawi’s prisons. Paralegals monitor the human 

rights situations in prisons and provide legal advice and assistance to prisoners.   

With a focus on alleviating overcrowding and getting remand prisoners out, PAS has proved to be 

extremely valuable. These trained paralegals are able to talk to clients, talk to witnesses, conduct 

investigative work on cases, and provide this information to public defenders.  

Paralegals also conduct trainings in prison where they involve the prisoners in skits that show them 

how to navigate the justice system, and to help them better understand legal proceedings. Prisoners 

who know their legal rights are better able to advocate for themselves in court.  

Between November 2002 and June 2007 PAS’s prison clinics empowered about 150,000 prisoners to 

represent themselves in court, apply for bail, present a mitigation plea, or draft an appeal to the 

High Court. And, importantly, PAS's work has contributed to the reduction of the remand population 

in Malawi from about 45% of the overall prison population to only about 17%. 

South Africa has its own history of community advice centres and paralegal organizations. We need 

to conduct further research and analysis of this sector, to research its history and track-record. And 

to look for ways to improve and expand such services in order to ensure a wider, more equitable 

access to justice for all of South Africa’s communities. 

 

Conclusion 

I would like to conclude by acknowledging that in South Africa the legal framework for ensuring a 

fair and effective system which protects human rights and dignities in an equitable and predictable 

way, already exists.  

The South African Constitution, one of the world’s newest and most highly praised, resolutely 

protects the dignity and rights of both victim and accused, of the innocent and the guilty. The 

legislation that emanates from it, including the Criminal Procedures Act and the Correctional 

Services Act, are extensive and well-respected although clearly not without fault. 

It is the credibility of the criminal justice system which we must all look to maintain, in order to start 

lowering crime rates and to ensure safe and healthy communities in South Africa. It is the faith and 
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trust citizens have in law enforcement that we must uphold. And ensuring a smaller population in 

remand, whose trials are held speedily and fairly, will go a long way in achieving this goal. 

Thank you. 
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