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Justice for Breakfast: Bail Research Roundtable 

28 November 2012 

Outcome Report 

The Justice for Breakfast Roundtable is a collaborative event between the Wits Justice Project in the 

School of Journalism and Media Studies and the Crime, Policing and Criminal Justice Programme at 

the Graduate School for Public and Development Management. 

This Outcomes Report from the inaugural roundtable discusses issues concerning remand conditions 

and the implications for justice and human rights in South Africa.  There were participants from the 

legal fraternity, government departments, academics and members of civil society.   

The basis of discussions was the research report Bail & Remand Detention: Entry Points into 

Evaluating Gauteng’s Court Stakeholders, where bail is presented as a diagnostic tool for assessing 

the health of the criminal justice system. 

Three questions, representing critical issues were used to provoke and guide discussions. 

1. The challenges to accessing bail in the criminal justice system 

2. Unravelling the complexities of Criminal Justice 

3. Possible solutions in policy/legislation and other responses to the problems 

Context 

The bail system is a critical issue to the proper functioning of the criminal justice system. Robyn 

Leslie, the researcher commissioned by the Wits Justice Project, has looked at bail conditions and the 

application of bail in Gauteng in terms of how stakeholders perceive bail.  The research gathered 

opinions of the people who work in the courts of law, including judges, magistrates, prosecutors and 

lawyers.   
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1. WHAT ARE THE CHALLENGES TO ACCESSING 

BAIL IN THE CRIMINAL JUSTICE SYSTEM? 

 

A. Day-to-Day Issues  

ISSUE Findings and Comments 

1. Proof of address and 

identity validation 

• To make a bail application, the applicant must supply proof of 

identity and a formal address. This is a real challenge in South 

Africa, where so many people cannot supply this information.  

 

• In cases that need coordination from a range of government bodies 

such as departments of  Home Affairs and Social Development, the 

education authorities and police services, the process can take up 

to six weeks.  

 

2. Affordability 

 

• Setting affordable bail that is appropriate for the financial 

circumstances of the bail applicant is a severe challenge in South 

Africa, despite legislation providing for a two-stage bail enquiry. 

• This two-stage enquiry obliges judicial officers to consider an 

accused’s financial circumstances when deciding on an appropriate 

bail condition.  

 

3. Non-financial bail • There is a reluctance to implement the option of non-financial bail, 

even when there is no legal justification for withholding non-

financial bail, as judicial officers fear the accused absconding. 

• Although there are no official statistics on this, some stakeholders 

have indicated that 30%-40% of those who get non-financial bail 

conditions in their courts abscond and do not return for trial. 

 

4. Section 63 Bail Protocol 

 

• The protocol is not being effectively implemented. The protocol 

allows for heads of prisons to refer people in remand back to court 

to apply for amended bail conditions where there is a threat to 

dignity due to overcrowded conditions. However, heads of prisons 

are reluctant to expose themselves to the kind of civil action that 

could result from admitting that there is a potential threat to 

human dignity based on overcrowding in their facilities.  

• The solution to overcrowding in correctional facilities needs a more 

nuanced perspective.  

 

5. Interaction of police and 

the NPA in the court system 

• Overcrowding is a problem in the court roll as well. According to 

the Institute for Security Studies, the average case load of 

investigating officers in South Africa is 100 dockets (the 

international norm is 50-60 dockets) per day. It appears that 

investigating officers are overworked, and this may extend to the 

prosecutors.   

• This results in a production line mentality with very little 

interaction between the prosecutor and the investigating officer, 

simply because there is insufficient time.  

• There are both human resource and organisational issues that need 

to be addressed.  
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B. Systemic challenges  

ISSUE Findings and Comments 

1. Physical or infrastructural 

challenges 

• Problems occur regularly basis that reduce productivity.  This includes 

no water supply for days at a time, power failures, or mechanical 

failure of air conditioning.  In the summer temperatures in a court 

room can rise to 40 degrees making continuing with proceeding 

impossible.  

 

2. Inadequate electronic 

management 

• There is an urgent need for a digital approach to court management. 

Electronic systems for case management need to be improved. At the 

moment electronic systems are not reliable, so court administration 

has to operate in parallel with paper systems. Inefficiencies are 

aggravated when clerks are summarily deployed to other areas and 

work processes are interrupted.  

 

• In many courts electronic systems are under-utilised or people don’t 

know how to use them, so data is unreliable. Some courts have a 

recorded case roll of 10,000, but this may be inaccurate because of 

faulty data input and management.  

 

• As a result of inadequate electronic management, 25% of cases in 

Gauteng are being postponed every month. 10 courts in the province 

are breaking even in disposing of and postponing cases, 27 are unable 

to keep up and 18 are “coping”.  
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2. UNRAVELLING THE COMPLEXITIES OF 

CRIMINAL JUSTICE 

 

ISSUE Findings and Comments 

1. Correction of public 

perception 

• There is a pervasive misunderstanding in public perception that an 

accused may “get off on bail.” While bail is a procedural right that 

mitigates the effect of being incarcerated while waiting for trial, in 

general citizens don’t understand this. Bail is not a process that is 

partial to anyone, but if it is abused or misapplied, it is detrimental 

to everyone. 

 

• The public also conflates admission of guilt with being released on 

bail. 

 

2. Communicating the 

complexities to detainees and 

offenders – the role of Legal 

Aid 

• Lawyers need to help offenders understand the complexities of the 

criminal justice system.  

• What is the capacity of Legal Aid to do this?  

• In 2011, 382,000 cases were dealt with by Legal Aid - they cover 

the vast majority of criminal cases in SA.  

• So what is their capacity and how are they able to help detainees 

understand the complexities of the criminal justice system? 

 

3. Lack of transparency and 

communication between 

stakeholders opens doors to 

corruption 

• Prolific corruption is occurring in several areas: 

• Touting – lawyers angling for work outside police stationsand 

courts 

• Prosecutors demanding bribes (petrol money) to provide bail 

after hours  

• Collusion with police officers 

• Police exaggerating charge sheets to reduce applicant’s chance 

of getting bail 

 

4. Challenges of dealing with 

corruption within the criminal 

justice system 

• The Hawks have units that investigate these issues. They have 

sound structures to handle systemic organised crime but what 

about the crime that happens on a day-to-day basis? 

 

• There are problems with accountability, corruption and 

malfeasance amongst police officers and these are addressed – 

but awareness of this is poor. 

 

• Is the judicial inspectorate sufficiently independent? It is 

problematic that salaries are paid by the DCS. There is a view 

that the judicial inspectorate should be replaced by a body like 

IPID (Independent Police Investigative Inspectorate).  

 

5. Budget constraints • Infrastructure and resource capacity are challenged by budget 

cuts that were recently announced. 

 

6. Need for paralegals and 

advice officers  

• We need more efficient use of support services without using 

expensive lawyers. 

 

• Community paralegals may be a cost effective solution to 

resourcing problems and could extend to providing community 

communication on basic legal rights.  
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3. POSSIBLE SOLUTIONS IN POLICY/LEGISLATION 

AND OTHER RESPONSES TO THE PROBLEMS 

 

ISSUE Comments and Proposals 

1. Harness community and 

private sector activism 

• Community advisory services to be led by former detainees. 

 

• Training community workers or volunteers to provide legal advice and 

support. 

 

• Community policing support groups to cooperate with police stations. 

Police must work more closely with community forums. 

 

• Business sector to fund support for people in remand. 

 

2. Raise public awareness 

with education 

• Community education: Call for posters or literature/pamphlets on 

detainee rights, as well as helplines and outreach to communities to 

explain their role 

 

3. Educate stakeholders 

within the system 

• There needs to be training of stakeholders to raise awareness of 

the rights of detainees.  

 

4. Improve communication 

structures from the top 

down 

• Implementation remains a major problem – problems in policing must 

be solved by leadership from the top down. Where it’s not happening, 

it must be dealt with from the top.  

 

5. Increase the powers & 

independence of judicial 

inspectorate 

• Powers of the judicial inspectorate need to be increased. At the 

same time the Judicial Inspectorate on Correctional Services (JICS) needs to 

be separated from Correctional Services.  

 

6. Research optimal levels of 

efficiency 

• Solutions are not just a case of doing more of the same – research on 

efficiencies must be factored in when developing solutions.  

• Research is needed to establish optimal levels of efficiency. 

 

7. Paralegals  • Paralegals can play a big role in providing additional resources and 

facilitating mediation & conflict resolution, as well as reparation & 

reintegration into the community. 

 

• There is a need for a professional body for paralegals. Quasi-legal 

interventions must be regulated. 

 

• There is a definitive gap in paralegal training – universities should look 

into this.  

 

• Wits Justice Project and the Crime&Policing Programme will be 

conducting research into the business case for the using community 

paralegals in the Justice System. 
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