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CRAIG DODDS

O
NE wedding, 13
funerals and a home
that mushroomed
obscenely overnight.
These themes rippled
through the parlia-

mentary year, sending shock waves
through society and tracing the
limits of the legislature’s power.   

When a flu-stricken President
Jacob Zuma opened Parliament on
Valentine’s Day with a businesslike
State of the Nation address, his
friend Atul Gupta hovered above
proceedings, ensconced in the pres-
idential box.

When the president made his
final appearance of the year in the
National Assembly last week, he
was still fielding questions – or,
rather, chuckling his way through
his answers – about whether he had
advance knowledge of plans for the
Guptas to land a private jet laden
with gifts and wedding guests at the
Waterkloof Air Force Base.

That the president on two occa-
sions had to stand under the public
gaze and respond to questions about
“Guptagate” shows Parliament can
be important in giving citizens the
chance to judge for themselves.

But it is in the extent to which
Parliament flushes out information
for people to use in their judgments,
or fails to do so, that its effectiveness
can be measured.

Guptagate, Nkandla and the
deaths of 13 soldiers in the Central
African Republic (CAR) gave it the
chance to respond to events that
held the public imagination.

Sometimes it took the opportu-
nity and sometimes it turned away.

It was hardly surprising, in the
year before elections, that the first
political salvos were fired before
Parliament had even opened.

In January the DA accused Zuma
of failing to properly inform the leg-
islature of his decision to authorise
the deployment of 400 additional
troops to the CAR.

What was possibly an adminis-
trative oversight (not the first),
rather than the cavalier attitude to
accountability the opposition
accused him of, came back to haunt
Zuma in March, when 13 of those
soldiers died in a bloody firefight
with advancing rebels.

The confused rationale for the
deployment Zuma had given in his
letters to Parliament was fertile
ground for speculation, and it was
duly peppered with the seeds of
scandal. 

To her credit, Defence Minister
Nosiviwe Mapisa-Nqakula saw the
need for a proper explanation and
agreed to brief an urgent meeting of
the joint standing committee on
defence.

Ironically, though, she was
thwarted in trying to give a full
account by MPs from her own party
and the committee chairman, who
cut short the meeting because, hav-
ing specially flown to Cape Town,
they had planes to catch home.

The same chairman, Jerome
Maake, said a week later it “might
be a waste of time” for the commit-
tee to discuss the imminent deploy-
ment of troops to the Democratic
Republic of Congo because it had no

authority to change or reject the
move.

Apart from abdicating Parlia-
ment’s responsibility to its soldiers,
this appeared to contradict an ear-
lier statement by then ANC chief
whip Mathole Motshekga claiming
that the DA’s call for a joint sitting of
Parliament to debate the CAR deba-
cle was misdirected, because the
House could tamper with a deploy-
ment only following a recommenda-
tion to this effect by the committee
chaired by Maake.

If partisan decisions by commit-
tee heads sometimes constrict the
flow of information, snap debates
can amplify the public mood and
shrink the distance between street
and legislature.

In the dying months of the fourth
Parliament, in the face of huge pub-

lic interest and following its failure
to entertain a vote of no confidence
in Zuma shortly before it closed last
year, Parliament showed a more
adventurous streak, flirting with
relevance.

It held debates on the CAR fiasco,
Guptagate, the spate of deaths of
initiates and the appropriateness of
the National Key Points Act in a
democracy, all issues that resonated
with the nation.

But, after the intervention of
Motshekga, who argued it should
await the outcomes of investiga-
tions by the public protector, among
others, it kept a firm lid on the
Nkandla scandal.

Its only attempt to grasp this espe-
cially toxic nettle was to skip-pass
the Public Works Department’s inter-
nal report on Nkandla to its secret-

handshake club, the joint standing
committee on intelligence, an infor-
mation black hole that has not com-
plied with a legal obligation to table
annual reports for three years.

On Thursday the committee
made public a report that shed no
light on who should be held account-
able for the astronomical spending
on Zuma’s home.

And when Parliament debated
the Waterkloof landing, Zuma was
conspicuously absent, with the ANC
arguing the matter had nothing to
do with him – confirming that the
president often goes missing when
things go Gupta.

Justice Minister Jeff Radebe
accused opposition critics of jump-
ing to conclusions without first hav-
ing read the government task team’s
report on the affair, but failed to

mention that this report was made
public only halfway through that
afternoon’s debate.

Though he insisted the task
team’s conclusion that officials had
colluded in a “caper of their own”
would stand “in any court”, the offi-
cials he fingered have yet to be con-
victed of any offence and the central
figure, former chief of state proto-
col Vusi Koloane, continues to work
for the Department of International
Relations and Co-operation after a
demotion.

Executive contempt for Parlia-
ment has its limits, however, as ex-
communications minister Dina Pule
found to her cost.

Though the ethics committee
could offer only a slap on the wrist
after finding Pule had lied about her
relationship with a man who prof-

ited handsomely from it, the scandal
cost her her job.

Pule offered an apology so dis-
sembling it sounded more like a cry
of injustice, but the moment
showed, even in the face of thuggish
attempts at intimidation, that Par-
liament could sometimes triumph
over executive impunity.  

It is flawed, given to moments of
weakness, pettiness and pomposity.

Just last month, a committee
ejected a member of the defence
union because he was dressed in
shorts and showed flesh inky with
tattoos.

The House is, also, home to
humanity – frail, fallible, fond of tea
and sandwiches.

Mortal, defiant, fixed in its
resolve.

IFP MP Mario Ambrosini

returned last month, after a cancer-
stricken absence, to a rousing wel-
come in the National Assembly.

He came to rage against the
dying of the light, and against the
secrecy bill, passed once more this
week.

As the public protector’s show-
down with the ministers in the secu-
rity cluster has shown, it remains a
dodgy piece of legislation in its
potential application.

In a year truncated by the
demands of looming elections, Par-
liament took a few tottering steps in
the direction of greater responsive-
ness to the issues of the day, and a
few tottering steps backwards in the
face of executive power.

When the dust has settled on
next year’s elections, the contest
will begin again.
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MISSING court records and admin-
istrative errors continue to cause
court delays.

Ever since his conviction for
drug-dealing in 2009, *Samuel
Khune has tried to file an applica-
tion for leave to appeal. Yet, Khune,
who is serving a 12-year sentence in
the Eastern Cape’s Mdantsane Cor-
rectional Centre, has still not had
his day in court. 

Though the constitution states
that “every accused person has a
right to a fair trial, which includes
the right to appeal to, or review by, a
higher court”, the reality is a differ-
ent matter. Missing transcripts and
court records continue to plague
sentenced offenders in their
attempts to exercise this right. In
Khune’s case, the tape-recordings of
his case have disappeared. 

This seemingly administrative
issue is not just bureaucratic. It pro-
foundly affects the lives of those
behind bars and violates their con-

stitutional rights. However, a
judgment in the Western Cape High
Court earlier this year offers some
hope to sentenced offenders – miss-
ing court records may now be
grounds for releasing convicted
criminals who are unable to appeal
their convictions because of the lost
records. 

An application for leave to appeal
cannot proceed without access to
court transcripts. When the records
are unavailable or shown to be miss-
ing, it falls on the magistrates to re-
construct the case on the strength of
their notes. This lengthy process
leads to further unnecessary court
delays. 

In Khune’s case, efforts to recon-
struct records on the basis of the
magistrate’s notes were said to be
not thorough enough by the director
of public prosecutions in Grahams-
town in June. 

Judge Sytze Alkema, of the Gra-
hamstown High Court said, in rela-
tion to Khune’s case, that the prob-
lem of lost records was becoming

more and more common.
Leading to further delays, he

ordered Khune’s case be removed
from the roll to allow for the missing
tapes to be found and transcribed.

A frustrated Khune asked, “Why
they take long time to finalise this
appeal? Really I’m suffering and my
family outside they’re suffering.” 

Khune is not alone. In 2009, 440
prisoners were unable to access
their transcripts in the Gauteng
region – they were told their records
had been lost or were “inaccessible”. 

In addition, Legal Aid Johannes-
burg requested 200 transcripts over
a 24-month period and none were
provided. 

In 2010, an audit of 54 cases at the
Johannesburg High Court revealed
that, on average, prisoners had to
wait two years from the date of
lodging their leave to appeal applica-
tion until they received their court
records. 

Take Pieter Davids, for example.
He was convicted of murder in 2005
and sentenced by the Bredasdorp

Regional Court to 15 years in prison.
Davids’s leave to appeal was delayed
by years because “tape recordings of
the proceedings could not be traced”
– the records the high court needed
to consider his appeal were missing. 

Judge Lee Bozalek of the West-
ern Cape High Court ruled that the
“excessive delay” in accessing jus-
tice “amounted to a miscarriage of
justice”. Davids was released.

Though Bozalek highlighted
“several other instances of missing
records in the same courts”, a prece-
dent has not been officially set.
Other sentenced offenders who face
the reality of lost or missing court
records have not had their cases set
aside. 

Administrative errors such as
incorrectly transcribed records also
play a role in creating unreasonable
delays. 

Service provider iAfrica Tran-
scriptions is responsible for tran-
scribing court proceedings in the
Gauteng and Limpopo regions.
iAfrica Transcriptions inherited a

system in disrepair – the previous
service provider’s IT system
crashed in 2006, resulting in thou-
sands of lost records. To date,
iAfrica Transcriptions has restored
80 percent functionality to the sys-
tem, managing to retrieve records
affected by the crash. 

However, administrative issues
and human error involved in physi-
cal transcription sometimes mar
this success. According to an admin-
istrative clerk in the appeals office at
a Johannesburg-based court,
“iAfrica Transcriptions makes mis-
takes, a lot of mistakes”. 

These mistakes, she noted, led to
court delays. 

Take the case of *Eric Mkhize,
who is serving an 18-year sentence
for robbery in Baviaanspoort Maxi-
mum Centre. His leave to appeal was
dismissed in 2012. 

A frustrated Mkhize, who has
been trying to petition the court
ever since, said “up to this day my
petition is still stuck in their
offices”.

The reason? Another court clerk,
who processes and prepares petition
files to be sent to the South Gauteng
High Court, picked up an irregular-
ity in Mkhize’s paperwork. 

He noticed that Mkhize’s charge
sheet stated 18 years while the sen-
tence handed down in the final court
judgment – as recorded in the
iAfrica Transcriptions transcript –
read 18 months. 

The clerk requested that the
court recording – an audio file on
CD – be retranscribed to clarify the
sentencing inconsistency. The
“new” transcript subsequently con-
firmed that Mkhize had been sen-
tenced to 18 years. 

In the initial transcription – the
one used by Mkhize’s attorney Ace
Ndou in his leave to appeal trial –
not only was the sentence incor-
rectly transcribed, but entire sec-
tions of the court proceedings were
omitted – including entire sections
of witness and expert testimony. 

Tired of administrative errors
such as the one relating to Mkhize’s

case, the court clerk said: “Every
week we find a mistake some-
where.”

According to the Department of
Justice and Constitutional Develop-
ment’s director of district courts
efficiency services, Mahomed
Dawood, service-level agreements
are established with all service
providers, such as iAfrica Tran-
scriptions, and financial penalties
apply for work that is sub-standard.  

Yet Hertzog Nel, the director of
iAfrica Transcriptions, says: “We
can only transcribe what we can
hear from the actual recording…” 

He maintains that this is “the
first time something like this has
happened” and says that the matter
is being investigated.  

* Names changed to protect
anonymity

Kyla Herrmannsen is a member of
the Wits Justice Project, which inves-
tigates prison conditions and miscar-
riages of justice. The project is based
in the Journalism Department at the
University of the Witwatersrand

Justice delayed due to problem of lost court records

NKANDLAGATE: President Jacob Zuma’s homestead at KwaNxamalala, Nkandla, in KwaZulu-Natal. PICTURE: BONGIWE MCHUNU

ETHICS: Former communications minister Dina Pule
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and Administration Lindiwe Sisulu after she was
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SHAKY: Defence Minister Nosiviwe Mapisa-Nqakula.
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GUPTAGATE: The Gupta bride and groom, Vega Gupta and Aakash Jahajgarhia,
and their guests were allowed to land at Waterkloof Air Force Base.  
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