
PREVENTION AND COMBATING OF TORTURE OF PERSONS ACT 

On 25 July 2013, President Zuma signed into law the Prevention and Combating of Torture of Persons 

Act (the “Torture Act”). This long-awaited Act seeks to give effect to South Africa‟s international 

obligations under the United Nations Convention Against Torture and Other Cruel, Inhuman or 

Degrading Punishment (UNCAT), by criminalising, preventing and combating the act of torture in the 

Republic. 

South Africa has a reprehensible history of using torture against its people, and torture is sadly an 

ongoing practice that is frequently used behind closed-doors today. The Torture Act, is an important 

step towards providing legislative protection for torture victims and criminalising torture as an 

abhorrent crime.  

The Act acknowledges South Africa’s shameful history, and aims to bring persons who carry out acts of 

torture to justice as required by international law. The Torture Act defines torture to as: 

any act or omission by which severe pain or suffering, whether physical or mental, is intentionally 
inflicted, by a public official or any person acting on behalf of a public official, on a person— 

(a) in order to— 

(i) obtain information or a confession from him or her or a third person; 

(ii) punish him or her for an act he or she or a third person has committed, is suspected of having 
committed or is planning to commit; or 

(iii) intimidate or coerce him or her or a third person to do, or to refrain from doing, anything; or 

(b) for any reason based on discrimination of any kind, 

but does not include pain or suffering arising from, inherent in or incidental to lawful sanctions. 

Elements of the Offence: 

According to this definition, all act of torture which are punishable under this Act, must have been 

caused by a public official. The Act defines “public official” to mean,  

(a) any person holding public office and exercising or purporting to exercise a public power or a public 

function in terms of any legislation; 

(b) any person acting in a public capacity; or 

(c) any person acting with the consent or acquiescence of a person contemplated in paragraph (a) or 

(b). 

The suffering caused by a public official can be physical, or mental, or both. It is an important aspect of 

the Torture Act to acknowledge that torture is not limited to physical acts of violence that cause pain 

or suffering, but that torture can also be a mental anguished that may not include any form of physical 

pain.  

In order for torture to be prosecuted, the intention of the torture must have been for the purpose of 

extracting information or a confession, as a punishment, as a means of intimidation or coercement, or 

as an act based on discrimination. These reasons for torture have been limited by the Act to exclude 

any pain or suffering that results from an inherent or that are incidental to a lawful sanction. This may 

be interpreted to mean that pain and suffering caused as a result of prison conditions would not 

amount to torture under the definition of this Act.  



The penalty for torture: 

The Torture Act sets out the penalty for a public official who has committed an act of torture, and this 

includes: 

(1) Any public official who— 

(a) commits torture; 

(b) attempts to commit torture; or 

(c) incites, instigates, commands or procures any person to commit torture, 

is guilty of the offence of torture and is on conviction liable to imprisonment, including imprisonment 

for life. 

(2) Any person who participates in torture, or who conspires with a public official to aid or procure the 

commission of or to commit torture, is guilty of the offence of torture and is liable on conviction to 

imprisonment, including imprisonment for life. 

The Act also ensures that there are no exclusions or defences for the act of torture. It specifically 

states that a government official at any level, including the President, will be prosecuted for an act of 

torture, and that torture cannot be condoned even in a state of political turmoil, state of war, or any 

other public emergency. 

The application of the Act: 

The Torture Act does not have retrospective effect – meaning that public officials who have 

committed acts of torture can only be prosecuted from the date on which the Act was signed into law. 

The Act does, however, allow for the prosecution of public officials who commit acts of torture outside 

of South Africa’s borders, in certain circumstances as set out in section 6 of the Act. 

Finally, the Torture Act places an obligation on the State to promote awareness of the prohibition 

against torture, aimed at the prevention and combating of torture. This includes public programmes 

aimed at educating officials and the public on the Torture Act. 

 

 

 


