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What is the DNA Act about?

On 27 January 2014, the Government passed the Criminal Law (Forensic 

Procedures) Amendment Act, 37 of 2013, which is more commonly known as the 

“DNA  Act”. This Act will mean that police and prosecutors have additional tools to 

help them investigate crimes in South Africa, namely, by using DNA evidence to 

build a case against a suspect.

The DNA  Act makes a number of changes to the current investigative tools used 

by law enforcement officers in the criminal justice sector. This guidebook will 

provide step-by-step information about how the DNA  Act will operate in practice 

so that offenders can understand the processes which will affect them. As a brief 

introduction to the DNA  Act, however, the main elements of the Act have been set 

out below.

v Firstly, the DNA  Act allows specially trained police officers to take non-invasive 

DNA samples from arrested persons and convicted offenders. This means that 

anyone who is suspected of committing a crime, and all convicted offenders, 

will be expected to give DNA samples to a specially designated police officer.

v The DNA Act then ensures that these samples are processed by the South 

African Police Service (SAPS) in a forensic laboratory. Once processed, the 

sample will result in a unique string of characters that is called a DNA profile. 

Every person’s DNA profile is different and, similar to a fingerprint, is able to 

provide evidence in a case. The DNA profile itself is made up of numbers and 

letters that are unique to a particular person, much in the same way that every 

person has an ID number, or a car registration plate.

v All DNA profiles are stored in the National Forensic DNA Database of South 

Africa (the “NFDD”), which was established by the DNA  Act. This Database will 

allow specified SAPS members to compare DNA profiles taken from a crime 

scene against DNA profiles taken from arrested or convicted persons. This 

means that DNA found at a crime scene will be processed to form a DNA 

profile. If that DNA profile matches a DNA profile in the NFDD, a match on the 

identity of the suspect can be made. In this way, the DNA Act can help prove 

whether a person accused of a crime was at the scene, or implicated in the 

commission of a crime.

v The DNA  Act also sets out a number of procedures that have to be followed 

when DNA samples are collected from arrested or convicted persons to protect 

the rights of the people who are required to give DNA samples. The Act also 
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sets up an oversight  body who will monitor the NFDD and how it is being used 

to make sure that no-one’s private information can be used in any way that is 

not allowed for in the DNA  Act. The oversight body will also receive and assess 

complaints about alleged violations relating to any alleged misuse of DNA 

samples  or  forensic  DNA  profiles.

How is DNA evidence important in a court case?

Before anyone can be found guilty of a crime, the State has to prove beyond a 

reasonable doubt that the crime in question was committed by the person who has 

been accused of the offence. This is done in a court of law  during a trial where the 

State will present its version of the case and the accused will be given a chance to 

tell his or her side of the story. The way in which the State and the accused will tell 

their stories is by providing evidence to the court that proves each party’s version 

of the truth. It is then up to the court to decide which version of the events is true, in 

which case the court will either convict or acquit the accused.

What are the types of evidence that can be used in a 

trial?

Direct and Circumstantial Evidence

Broadly, criminal evidence is any physical or verbal evidence that is presented to 

the court for the purpose of proving who committed a crime.  There are, however, 

different types of evidence that are recognised by the court and which fall into 

different categories. The two main categories of evidence can be divided into 

direct or circumstantial evidence. 

Direct evidence “directly” shows the accused’s guilt or innocence. For example, 

this may be in the form of a witness who was at the scene of the crime and who saw 

the events take place, or where a police officer finds the murder weapon in the 
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possession of the accused. Circumstantial evidence, on the other hand, is 

evidence that leads to the implication that an accused is guilty. For example, 

where a witness sees a person leaving the scene of the crime, but did not see them 

committing the offence in question. Circumstantial evidence will be examined by 

the court together with direct evidence to determine whether the version of events 

presented by the state is true beyond a reasonable doubt. If the accused is able to 

show that the version of events given by the state is unreasonable, or that there is 

another reasonable possibility for what happened, then the accused could be 

acquitted.

Evidence is therefore one of the most important parts of a court case in providing a 

Magistrate or Judge with a version of events which proves your side 

of the story.
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The Different Forms of Evidence

Evidence can be placed before the court in a number of different forms. For 

example, it may be verbally explained  by an eye-witness who was at the scene, or 

there may be evidence from a CCTV camera which recorded the events of the 

crime. It is important to note that one form of evidence is not better or worse than 

another, it is the collective picture that all the evidence builds which will eventually 

prove a case for the court.

Testimony

This type of evidence is obtained from a witness who makes a statement under 

oath. The statement may be made orally during the trial, or can be written in an 

affidavit. The witness does not have to have been at the crime in order to give 

testimony. He or she could be someone who knows the accused and can give 

evidence about his or her character, place of work, or any fact that helps to prove 

the accused’s or State’s case. v

Physical or real evidence

Physical or real evidence is simply that, a piece of evidence that is presented to 

prove a fact based on its physical characteristics. This could be in the form of a 

weapon used in the commission of the crime, or it could include part or all of an 

object, such as jewellery that was stolen from a house. DNA samples taken from a 

crime scene would be physical evidence.

Documentary

Documentary evidence is given to the court in the form of a document. Generally, 

this evidence is just text on paper, but it can include any form of media. 

Photographs, video, and audio all count as documentary evidence. An example of 

documentary evidence might be a letter written by an accused which discusses 

plans to commit an offence.

Digital

This is evidence that has been stored or contained in digital form to be used at trial. 

This kind of evidence has increased as the use of technology has developed. E-

mails, ATM transaction logs, digital photos, spreadsheets, cell-phone messages, 

and many other digital records with an electronic history can be used as evidence. 
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The Collective Story of Evidence

It is important to note is that a criminal case will usually be determined by looking at 

all the relevant facts placed before the court by the State and the accused. Facts 

are proved by submitting evidence to the court. This doesn’t mean that each piece 

of evidence is individually crucial to the version which a party is trying to present. It 

is the collective story that each piece of evidence builds which ultimately results in 

the court making its determination. 

In the context of the DNA  Act, this means that a DNA profile taken from an accused 

is just one piece of evidence that can be presented to the court. How important that 

DNA profile will be to the facts of the case will differ according to each individual 

matter. In the same way that a fingerprint can prove that someone was at the 

scene of the crime, a DNA profile can provide the State with evidence that shows 

the accused was involved in the events. Where an accused’s DNA profile matches 

blood or other bodily samples taken from the scene, it will assist the State in 

building a stronger case against the accused.  In the same way, a lack of a DNA 

profile, or where DNA samples taken from a crime scene do not match an arrestee, 

can exclude the arrestee from being included as a suspect in the offence.

The next section of this guide explains what DNA is and how it is used as forensic 

evidence.
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What is DNA?

DNA is a chemical found in almost all of the cells make up our bodies and is what 

makes us unique. It determines height, our eye colour and other things about us. 

And this DNA plan is in every one of our cells, our saliva, our blood, everywhere. 

You might be asking why authorities want 

DNA on a database. It is so it can be used to 

investigate criminal cases. A person’s DNA 

is also exactly the same in every cell of their 

body. For example, the DNA pattern, or the 

DNA profile, in a person’s blood is the same 

as the DNA in his skin cells, body, semen 

and saliva. 

This makes it possible to compare crime 

scene evidence such as blood on clothing, 

with DNA obtained from a cheek scraping 

taken from a suspect. It does not matter 

whether a person is arrested after they 

have committed the crime: if their DNA 

profile matches the DNA profile found on a 

crime scene years before their arrest, it indicates that they were present at the 

crime scene at the time the crime was committed. If someone leaves DNA at the 

scene... all the authorities will need is the strand of hair, skin, or blood that was left 

at the scene... then they’ll know a suspect was there! And in that way it can be used 

to prove if someone is innocent or guilty.

DNA actually stands for Deoxyribo Nucleic Acid, and is a molecule that is found in 

every cell in the body. Every human is made of trillions of cells. For example, there 

are around 2.5 billion cells in one of your hands. But because cells are so tiny, we 

can only see them under a microscope. Each cell has a nucleus, which is like the 

computer of a cell that processes the information stored in the DNA. This tells the 

cell what it must do. Each cell has its own job, like people do. Some cells let us see 

by detecting light, while others help us feel and touch. There are cells that carry 

oxygen around the body, and cells that help us digest food. In fact, there are over 

200 different cell “jobs” in the body. It is the combination of all these cells that make 

our bodies work. That is why DNA is often called the blueprint of life. DNA is similar 

to a record of instructions that tells the cell what it's job is going to be. 
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Because every human cell has DNA, and because that DNA is different for every 

individual, scientists have figured out a way to extract the DNA code from a cell and 

record it in a unique number called a DNA profile. That means that by taking a 

sample of any cell in a person’s body, scientists can extract that person’s unique 

DNA code or DNA profile.  It is this profile that is used in forensic DNA Databases to 

compare the DNA found at a crime scene against DNA taken from a suspect.
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What is a DNA Database?

Now that you understand what DNA is, its important to also understand how a 

person’s DNA profile is stored on a DNA Database and how that information is 

used.

Once a designated official has taken a DNA sample from a person or from a crime 

scene, that sample is taken to a forensic laboratory where the DNA is extracted 

using a number of chemicals and scientific procedures. Computers then identify 

the unique code or sequence that is different for every single person, and replicate 

a part of that code into a string of numbers or figures based on the DNA. This string 

of figures is what is known as a person’s DNA profile.

But how does it work?

Once a person’s DNA profile has been stored in a DNA Database, it can be 

compared against other DNA samples that are found at a scene of a crime. For 

example, if a police officer finds blood from an unknown suspect at a crime scene, 

that DNA can be taken to a forensic laboratory to have a DNA profile extracted. 

Once a DNA profile has been found for that blood, the police officer can run the 

DNA profile through the DNA Database. The Database will search through all the 

profiles in the system, and if there is a match the police officer will be able to find 

out the name and details of the suspect. In our example, if Sibo’s DNA profile was 

in the Database and was matched with the blood sample, the police officer will 

know that Sibo was at the scene of the crime from the blood that he left behind.

It is important to remember that even though DNA evidence may be found at a 

scene, it does not automatically prove that the suspect is guilty of an offence. It 

only proves that the person was there. In the example, Sibo might have been shot 

by a stray bullet and had nothing to do with the crime, or he might have been shot 

as part of a disagreement he had with the victim. DNA profiling only provides the 

police with tools to investigate the crime and figure out who was involved in the 

offence. It is still the duty of the State to prove what happened by providing a range 

of evidence to the court in each case.

What can people tell about me from my DNA profile?

The simple answer to that question is - very little. A forensic DNA profile is simply a 

unique string of numbers used to identity reference and does not contain any 

information on the health or medical condition or mental characteristic of a person 

or the predisposition or physical information of the person other than sex of that 
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person. In that way a DNA profile is similar to a fingerprint. It is unique in that it can 

identify a person, but it does not tell anyone reading the profile anything about the 

person it belongs to. 

There are strict laws about keeping information on people in a DNA Database. 

Once a DNA profile has been taken from a person, the DNA sample itself is 

destroyed so it cannot be used again. The only thing that is kept is the DNA profile 

on the Database itself.
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What are the types of DNA samples that can be taken 

for a DNA profile?

There are a number of different types of DNA samples that are allowed under the 

DNA  Act. Depending on each sample, the Act has set out which officials are able 

to take the samples. The Act is very clear that all officials who take DNA samples 

must have undergone special training by the South African Police Service (SAPS) 

before they can be designated to take any kind of sample. 

Buccal Samples

A buccal sample is a DNA sample taken from the inside of a person’s mouth using 

a special sample kit. This is the most common type of DNA sample that will be 

taken by the SAPS. The process itself is very quick and painless. The kit is made 

up of a cotton swab (like a big ear-bud) that is rubbed along the inside of a person’s 

mouth to collect DNA from cheek cells. A diagram 

of a buccal sample process has been provided 

left. 

Any police officer or member of the Independent 

Police Investigative Directorate (IPID) who has 

completed the proper training course is able to 

take a buccal sample. A police officer who is the 

crime scene examiner of the case is not allowed to 

take a buccal sample. The DNA Act has also 

ensured that the police officer who is taking a 

What are the types of DNA samples that can be taken 

for a DNA profile?

There are a number of different types of DNA samples that are allowed under the 

DNA  Act. Depending on each sample, the Act has set out which officials are able 

to take the samples. The Act is very clear that all officials who take DNA samples 

must have undergone special training by the South African Police Service (SAPS) 

before they can be designated to take any kind of sample. 

Buccal Samples

A buccal sample is a DNA sample taken from the inside of a person’s mouth using 

a special sample kit. This is the most common type of DNA sample that will be 

taken by the SAPS. The process itself is very quick and painless. The kit is made 

up of a cotton swab (like a big ear-bud) that is rubbed along the inside of a person’s 

mouth to collect DNA from cheek cells. A diagram 

of a buccal sample process has been provided 

left. 

Any police officer or member of the Independent 

Police Investigative Directorate (IPID) who has 

completed the proper training course is able to 

take a buccal sample. A police officer who is the 

crime scene examiner of the case is not allowed to 

take a buccal sample. The DNA Act has also 

ensured that the police officer who is taking a 

 

It is very important to note that the DNA Act will 
only apply to offences that are included in the 
newly establ ished Schedule 8  of  the
Criminal Procedure Act. A list of these offences 
can be found at the end of this guide.

However, S.36E of the DNA Act allows a police 
officer to take a sample from a suspect if 
suspected of having been involved in a 
Schedule 8 offence even if the original arrest 
was for an offence outside Schedule 8. For 
example, if Sibo was charged or convicted of 
drunken driving, which is not a Schedule 8 
offence, but a police officer suspects that he 
may have been involved in a murder case 
(Schedule 8 offence) then the officer has 
authority to take a sample from Sibo.  
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buccal sample from a person must be the same gender as that person. Therefore, 

if a police officer wants to take a buccal sample from a woman, it must be a female 

police officer who collects the DNA.

The DNA Act also allows you to take your own buccal sample if you make a request 

to the police officer to do so. In this case, the authorised police officer will supervise 

the taking of the buccal sample to make sure it is done correctly. 

Bodily Samples

A bodily sample is a biological sample that is collected from the body of a person. 

This could be taken from a person’s nail or under their nail. This is usually a DNA 

sample that is taken from a victim of a crime. In some cases a bodily sample may 

be taken from an arrested person where DNA from the victim may be present on 

the suspected person. For example, in cases where a victim has bitten a suspect 

or scratched a suspect, DNA may be taken from that arrested person to be used as 

evidence at the trial. 

Only a registered nurse or medical practitioner is allowed to take bodily samples 

from a person. 

Intimate Samples

Intimate samples are DNA samples that are taken from the blood or pubic hair or a 

sample taken from the genitals or anal orifice area of the body of a person. Intimate 

samples are only allowed to be taken by a medical practitioner or registered nurse. 

What are the categories of DNA profiles under the DNA 

Act?

The DNA  Act sets up a number of different categories for the DNA profiles that will 

be stored on South Africa’s National Forensic DNA Database (NFDD). Each list is 

called an index, and there are six different indices that will be used under the Act. 

The types of DNA profile that are stored under each index will be used for different 

purposes and taken from different people. The indexes are the following:

1. Crime Scene Index

2. Arrestee Index

3. Convicted Offender Index

4. Investigative Index
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5. Elimination Index

6. Missing Persons and Unidentified Remains Index

Crime Scene Index

This index will contain DNA profiles taken from DNA samples that do not have a 

known origin. In most cases, this will be DNA evidence that is found at the scene of 

a crime, or a place where an offence is suspected of being committed. It may also 

be evidence taken from the body of a victim. Crime scene evidence can also be 

DNA taken from an item of clothing worn or carried by the victim or a suspect when 

the offence was committed. 

Such evidence is a useful tool to use in trying to identify a suspect, or the person 

who was in contact with the victim when the crime was committed. 

Convicted Offender Index

The convicted offender index will be made up of DNA profiles taken from people 

who have been convicted of offences by a court of law. If a person was convicted 

before the DNA Act was passed, he or she will still be required to give DNA 

samples that will be stored as profiles on the Database. The SAPS together with 

Department of Correctional Services will be determining the process which will 

gather DNA samples from convicted offenders. This process has not been decided 

on yet, and will take some time to be rolled out. It is important to note, however, that 

all convicted offenders will be expected to provide their DNA to the State before 

they are released from a Correctional Facility.

The State has set up the NFDD, where DNA profiles are directly loaded. The DNA  

Act provides that all newly convicted offenders must also be added to the 

convicted offender index.

In future, all accused who are found guilty by a court of law will be automatically 

added to the convicted offender list. Where an accused has previously given a 

DNA sample, his or her profile will be stored on the NFDD in the convicted offender 

list thereafter.

Only where a convicted offender has been pardoned or had his or her criminal 

record expunged can that person’s DNA profile be removed from the NDFF. All 

person’s whose name is listed on the National Register for Sex Offenders will also 

have his or her DNA profile included in the convicted offender index. 
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Arrestee  Index

This index will contain DNA profiles taken from suspects who are arrested in 

connection with an offence under investigation by the police. An accused has to 

have been formally charged before his or her DNA can be taken. 

If a person is found guilty and convicted of the offence, then his or her DNA profile 

will be moved onto the convicted offender’s index. If an accused:

v is found not guilty;

v or the case was not prosecuted;

v or the arrestee was discharged;

v or when the conviction is set aside on appeal or review

then that person can have his or her DNA profile removed from the NFDD. To do 

so, you must apply to the SAPS Forensic Science Division to have your profile 

removed. The application must include proof of one of the above reasons to show 

that you were not convicted.

The DNA Act requires the SAPS to automatically remove a person’s DNA profile 

from the arrestee index within three years from the date on which the case is 

finalised. 

It is the duty of the Clerk of the Magistrates Court or the Registrar of the High Court 

to notify the SAPS where a person has been acquitted, convicted, or had his or her 

trial set aside within 60 days from the date of the decision.
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Investigative Index

This index will be used for forensic DNA profiles from people who have provided 

their informed consent to have their information stored on the NFDD. This will 

usually be where someone wants to have their DNA excluded from the 

investigation, for instance, a relative or spouse who lived with the victim. 

Informed consent means that the person who is giving the DNA sample consents, 

in writing, to the taking of a buccal sample, after a police official has informed him 

or her -

(a) of the manner in which the buccal sample will be taken;

(b) that he or she is under no obligation to give a buccal sample;

(c) that the sample or the forensic DNA profile derived from it may produce 

evidence that might be used in a court of law;

(d) that the buccal sample taken under this section, and the forensic DNA profile 

derived from it, may only be used for purposes referred to in the DNA  Act; and

(e) that the DNA profile will be removed from the NFDD within three months after 

the case has been finalised, The authorised officer will inform that person once his 

or her DNA profile has been removed. 

If a person is suspected of being involved in the Schedule 8 offence, an authorised 

officer may request to take that suspect’s DNA sample. If he or she refuses, the 

DNA Act allows the authorised officer to request a warrant of arrest from a 

magistrate or judge on the basis that the forensic DNA profile of the suspect would 

assist with the investigation, or where the authorised officer suspects the person of 

being involved in committing the offence. 

All DNA profiles  from the Investigative Index will be removed three months after 

the close of the case. Once the DNA profile has been removed, the person whose 

profile it is, will be informed by an authorised officer. 

Elimination  Index

The Elimination Index will contain forensic DNA profiles from people whose DNA 

may appear at a crime scene, but who would not be involved in the commission of 

the offence. The list of people who are able to be placed on this index include —

(a) a police official, or any other person, who attends or processes a crime scene 

as part of his or her official duties;

(b) a police official or any other person, who may be handling or processing or 
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examining crime scene samples or bodily samples;

(c) any person directly involved in the servicing or calibration of equipment or in 

laboratories used in the forensic DNA analysis process;

(d) any person who enters an examination area in a forensic DNA laboratory, or 

processes, handles or examines crime scene samples or bodily samples; and

(e) where possible, any person directly involved in the manufacturing of 

consumables, equipment, utensils or reagents. 

(f) all new SAPS recruits

The DNA profiles on the Elimination Index will remain stored on the NFDD until 

they are no longer required.

Missing Persons and Unidentified Human Remains Index

The Missing Persons and Unidentified Human Remains Index will contain forensic 

DNA profiles obtained from:

(a) any bodily sample of a missing or unidentified person; or

(b)any bodily sample or crime scene sample taken from unidentified human 

remains.

When is this all going to happen?

The DNA  Act has been passed by the Government, but a lot still needs to happen 

before the SAPS will be able to start collecting DNA samples. At the moment, the 

State is training police officers to take DNA samples. Once they have completed 

their training, the authorised officers can start collecting DNA samples. Until then, 

it is important to understand the DNA Act and what it will mean for you.
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Schedule 8 Offences in the Criminal Procedure Act

v Treason

v Sedition

v Public violence

v Murder

v Any offence referred to in Part I or Part II of Schedule 1 to the Implementation of 

the Rome Statute of the International Criminal Court Act, 2002 (Act No.27 of

  2002)

v Culpable homicide

v Rape or compelled rape as contemplated in sections 3 and 4 of the Criminal 

Law (Sexual Offences and Related Matters) Amendment Act, 2007(Act No.32 

of 2007), respectively

v Sexual assault, compelled sexual assault or compelled self-sexual assault as 

contemplated in sections 5, 6 and 7 of the Criminal Law (Sexual Offences and 

Related Matters) Amendment Act, 2007(Act No.32 of 2007), respectively

v Any sexual offence against a child or a person who is mentally disabled as 

contemplated in Part 2 of Chapter 3 or the whole of Chapter 4 of the Criminal 

Law (Sexual Offences and Related Matters) Amendment Act, 2007(Act No.32 

of 2007), respectively

v Trafficking in persons for sexual purposes by a person contemplated in section 

71(1) or (2) the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act, 2007(Act No.32 of 2007), respectively

v Robbery

v Kidnapping

v Child stealing

v Assault, when a dangerous wound is inflicted

v Arson

v Breaking or entering any premises, whether under the common law or a 

statutory provision, with intent to commit an offence then whether under the 

common law or a statutory provision

v Escaping from lawful custody, where the person concerned is in such 

custody in respect of any offence referred to in Schedule1, or is in such custody 

in respect of the offence of escaping from lawful custody
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v Any -

 (a) offence under the Firearms Control Act, 2000 (Act No.60 of 2000), which is  

 punishable with imprisonment for a period of five years or longer in term of the

  said Act; 

 (b) offence under the Explosives Act, 2003 (Act No. 15 of 2003), which is

 punishable with imprisonment for a period of five years or longer in term of the

 said Act;

 (c) Convention of offence of specified offence as defined in section 1 of the

 Protection of Constitutional Democracy against Terrorist and Related Activities

 Act, 2004 (Act No. 33 of 2004); 

 (d) Offence of trafficking in persons as defined in section of the Prevention and

  Combatting of Trafficking in Persons Act, 2013 (Act 7 of 2013); or

 (e) Offence of torture as defined in the Prevention and Combatting of Torture of

   Persons Act, 2013 (Act 13 of 2013) 

v Any conspiracy, incitement or attempt to commit any offence referred to in this 

Schedule
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Contact us through:

Blog: http://witsjusticeproject.com

Facebook: WitsJusticeProject

Twitter: @WitsJusticeProj

Website: www.journalism.co.za/justice

Telephone: +27- 11- 717-4028

Fax: +27-11-717-4081

#ItCouldBeYou
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